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I. INTRODUCTION
It is sometimes suggested that one or another constitutional or supreme court-for example, the Indian, 1 U.S., 2 or German 3 -is the "most powerful in the world." And yet it is far from clear (a) what such power or "strength" of courts consists in; i.e., what measure, metric, criterion, conception, test, or indicia of power or strength is (usually implicitly) employed, 4 (b) what the sources or components of judicial power are under the given measure, and (c) what explains why some courts are more powerful than others. Is strength exclusively or mostly a function of formal legal powers, so that, for example, a court with the authority to invalidate a constitutional amendment on substantive grounds is ipso facto more powerful than one that may only invalidate statutes, which in turn is more powerful than a court that can do neither? Yet, both the U.S. and Japanese supreme courts are in this middle category; indeed they have roughly similar sets of legal powers overall, but while the former is often considered among the most powerful courts in the world, the latter is often considered among the weakest. 5 Thus, it seems clear that formal powers do not tell the whole story, but what part do they play, if any, and what else helps to fill in the picture? Although looking to how courts actually use their legal powers is obviously also relevant, it too falls short of fully completing the picture. For what we are additionally in search of are factors that help to explain why, for example, the U.S. and Japanese courts use their powers in such different ways.
This Article seeks to shed light on all three uncertainties surrounding claims as to the overall strength or weakness of constitutional courts: the measure; components; and explanation of judicial power. The first two of these in combination address the question of whether, for example, the Supreme Court of India has become more powerful since the 1980s and, if so, the third addresses why this is the case. What accounts for this increase? In other words, this first question looks to evidentiary factors and the second to explanatory ones.
The Article begins (in Part II) by canvassing various possible criteria, measures or tests of judicial power, suggesting that the consequential nature of a constitutional court in terms of affecting the outcomes of important constitutional and political disputes is the most plausible one, and ironing out a few wrinkles to try and get the most out of it. Part III argues that the consequential nature of a constitutional court is a function of three broad categories or types of variables: (1) formal rules and powers; (2) legal and judicial practice; and (3) the immediate political and electoral context in which it operates. As we shall see, the second and third categories can and do both increase and reduce judicial power relative to the first. Through a process of mutual interaction, each of these three helps to shape and constitute the more specific components of a court's institutional power, which include the nature, scope, and content of the constitution it enforces, the jurisdictional and remedial powers it has and employs, the ease or difficulty of constitutional amendment, and its composition and tenure.
In Part IV, the Article moves from measuring to explaining the strength or weakness of constitutional courts. Unlike in Parts II and III, here we are looking not for evidence of power or strength, but rather for explanations of the evidence found; not (to reuse the above example) to see whether the U.S. and Japanese courts use their powers in very different ways, but why. The explanatory variables identified and discussed are: (1) deliberate constitutional design choices; (2) legal culture; and (3) the more general political structure within which a court operates. In both Parts III and IV, it will be argued it is the interaction of the various factors that does most of the evidentiary and explanatory work. Moreover, because these factors are not fixed but change over time, so too does the relative power of the courts they help to identify and explain. In Part V, the Article provides case studies of the Supreme Courts of India and Japan that illustrate the role and interaction of these multidimensional evidentiary and explanatory factors.
II. MEASURES OF THE STRENGTH OR WEAKNESS OF CONSTITUTIONAL COURTS
When commentators claim that one or another court is among the most powerful in the world, they typically rely-implicitly or explicitly-on one or more indicia of strength that it will be useful to separate. The first of these is international influence, as evidenced by, inter alia, the borrowing of its constitutional work product by other apex courts, discussion or citation of its judgments by courts, policymakers, and scholars, and/or their reproduction in comparative constitutional textbooks and other materials. For example, by this measure, a good case can be made for the strength of the German Federal Constitutional Court, given in particular the adoption of both its proportionality analysis and doctrine of the indirect horizontal effect of constitutional rights by many national and international courts around the world in recent decades. 6 By contrast, the influence of the U.S. Supreme Court abroad has declined significantly since the end of the Warren Court era, 7 when Bickel made his well-known claim. 8 Yet it is far from clear that, overall, the modern U.S. court is any less powerful than its predecessor. In other words, this measure is too externally focused to serve as a reliable or accurate sole criterion.
A second measure of strength is "judicial activism," in this context referring to the number, frequency, or percentage of cases in which constitutional courts exercise their powers of judicial review against the government of the day, especially where this involves invalidating legislation. 9 For example, during the 1990s the new Hungarian Constitutional Court was estimated to have struck down approximately onethird of all statutes that it reviewed, 10 leading to it being considered a particularly powerful court, 11 at least before "its wings were clipped" 8. See BICKEL, supra note 2. 9. On the complexities of defining and comparing "judicial activism," had an even higher rate of finding challenged legislation unconstitutional in whole or part even before 2010, 13 when its jurisdictional limitations might otherwise have made it seem weaker than most other modern constitutional courts.
14 Using the same metric but on the other side of the ledger, the "weakness" or "conservatism" of the Japanese Supreme Court is standardly evidenced by citing the statistic that since 1947 it has only found eight statutes unconstitutional, in whole or in part. 15 Similarly with Scandinavian supreme courts. 16 By contrast, courts often perceived as among the most powerful in the world have far lower invalidation rates than the Hungarian court of the 1990s or the French Conseil-on average approximately one federal statute every two years by the U.S. Supreme Court, five per year in the first 17 years of the South African Court, and nine per year by the German Court since its inception in 1951. 17 Accordingly, such activism appears to be neither a necessary nor a sufficient measure of power.
A third criterion is a more nuanced and broader-gauged, but less easily quantified, conception of the power of a constitutional courts that focuses on how consequential an actor it is in terms of affecting the outcomes of important constitutional and political issues; that is, its actual impact on social and political outputs.
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This criterion takes into account the various roles that constitutional courts play and the concrete differences their decisions make, as well as their gravitational pull on other political actors and processes even without their overt intervention. 14. Prior to the constitutional amendment in 2010, the Conseil had no "concrete review" jurisdiction from other courts and could only exercise "abstract review" prior to the promulgation of a statute.
15 this measure the extraordinary role that the Colombian Constitutional Court has played in that country's peace process and agreement is a manifestation of its institutional power, 20 regardless of how this is viewed elsewhere or whether it upholds or invalidates the resulting document.
Overall, it seems appropriate that in identifying the indicia of power among constitutional courts, we should employ more or less the same ones that apply to the other political actors in a system; in the first instance it is their power relative to these actors that is being assessed, and only then is the power of courts being compared inter se. For when we say that Court A is more powerful than Court B, what we mean (or should mean), I think, is that Court A is more powerful within its constitutional system than Court B is in its own. It is also unclear why power should be conceptualized differently if, or just because, we are focusing on courts rather than, for example, executives or legislatures. Accordingly, this general political science conception of power or strength seems to be the proper starting point, and perhaps also reflects the intuitive or implicit measure underlying certain common ascriptions of strength (such as the U.S. Supreme Court) better than the other two measures previously considered.
One aspect of this conception, however, arguably needs to be refined to the extent it insists that political power is the ability to impose one's will on other actors and institutions.
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For insofar as political scientists and others have persuasively argued that courts have, in some contexts and for various reasons, been empowered by the other political branches themselves, 22 it seems perverse to claim that where politicians are happy, and prefer, to delegate constitutional issues to courts, this cannot be said to increase judicial power. For example, it is widely understood that one key factor in the rise of modern executives at the expense of legislatures around the world has been the delegation of lawmaking authority to the former by the latter And yet, we do not thereby conclude that this cannot be said to increase the political power of executives.
One criterion that is not a test of the overall power or strength or weakness of a constitutional court is the distinction between "strong-form" and "weak-form" judicial review.
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This distinction refers primarily to a narrower and more particular constitutional design choice in institutionalizing judicial review-whether or not legislatures are legally empowered to respond to specific judicial review decisions within the existing constitution (i.e., without amending it)-and is not claimed or intended to provide a single metric for the overall or all-things-considered strength or weakness of courts.
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These are simply two distinct issues, notwithstanding that both make use of the terms "strong" and "weak." 26 As I shall explain in the next part, this design choice may be one factor among many that can affect the overall power or weakness of a constitutional court; but it is not-and was never claimed to be-the only or major criterion.
III. MEASURING HOW CONSEQUENTIAL CONSTITUTIONAL COURTS ARE
If we accept that the best or most useful conception of a constitutional court's overall power or strength is not its international influence or the percentage of its judgments that find against the government of the day, but rather its more diffuse status as a consequential political actor within a (domestic or transnational) constitutional order, then the key question 23 25. Id. at 2782-86. The "strong-form/weak-form" distinction does not even signify the only way that judicial review can be said to be strong or weak, much less the overall institutional power of a constitutional court more generally. On the "multidimensional" factors determining the strength or weakness of judicial review, see TAMAS GYORFI, AGAINST THE NEW CONSTITUTIONALISM 216-51 (2016) (identifying the scope and intensity of judicial review, in addition to its finality).
26. A third distinct issue in the literature utilizing the language of strength and weakness is the character of particular exercises of judicial review, particularly with respect to remedies. Thus, choosing to employ the remedy of a suspended, rather than an immediate, declaration of invalidity is sometimes said to be a "weaker" or more "dialogical" exercise of a court's powers, although this characterization has been contested. becomes: what determines this status? What are the sources and components of judicial power that make some constitutional courts strong or significant institutional actors relative to the other branches within their system of government, and others weak, with far less impact on constitutionally relevant policy outcomes? The answer, I suggest, is a function of three broad variables: (1) formal rules and powers, (2) legal and judicial practice, and (3) the immediate political and electoral context in which the court operates. In arguing for the importance, and interaction, of all three, I am self-consciously resisting the twin perspectives that formal powers determine everything and nothing about inter-branch relations and constitutional politics.
In a recent article, Daniel Brinks and Abby Blass have proposed that judicial power is properly measured by the interaction of three formal institutional design choices: (1) the extent of a court's "ex ante autonomy," or freedom from external control before the judges are seated, which is a function of the number of actors involved in the formal process of judicial appointment; (2) its "ex post autonomy" or freedom from means of punishing or rewarding judges after appointment; and (3) the scope of its authority in terms of jurisdiction, accessibility, and remedial powers. 27 Thus, courts granted greater combined formal autonomy and authority will be more powerful than courts with less. As a way of conceptualizing and measuring judicial power, this strikes me as a very helpful contribution, especially in terms of breaking down the diffuse idea of a consequential court into its more concrete constitutive parts. But, as the authors readily concede, "actual judicial power is not simply a function of institutional design" 28 and "whether and how courts use their formal power is contingent upon several variables" 29 beyond the scope of their analysis. So, by looking to the role of legal practice and political context in filling in this more complete picture, albeit in a schematic way, I aim to suggest and illustrate the most important other variables. However, seemingly contra Brinks and Blass, these other factors do not only play a role in whether, when, and to what extent courts choose to exercise their measure of power. This is because the autonomy and authority of constitutional courts themselves are partly constituted by legal practice and political context, and are not exclusively a matter of formal institutional design.
For example, as we will see, neither the impartiality/independence of the judicial appointments process nor the 27. Brinks & Blass, supra note 4, at 299. For Brinks & Blass, ex post autonomy is a function of the number of veto players in the removal process, the length of judicial tenure, and whether there is constitutional protection against court-packing, jurisdiction stripping, and monetary pressures on the court. Id 
A. Formal Powers
Among the important questions of legal or formal authority affecting the overall institutional role and political power of the courts in any system are the following:
(1) Does the country have a written or codified constitution, or a bill of rights with constitutional status, that one or more courts are empowered to enforce in a non-minimal way? As Tocqueville was perhaps the first to state explicitly, judicial review of legislation is, in and of itself, a significant political power of the courts.
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(2) What is the scope of such a constitution? Does it regulate a wide range of actors and activities in that society (at the extreme, a so-called "total constitution" 31 ) or a relatively narrow range, perhaps limited to creating the governing institutions and ground rules of political engagement, and a handful of defensive or negative rights against the state? Is the constitution in question a transformative one, thereby tasking all public officials, including the judiciary, with bringing about fundamental change in the political society? (3) How specific or general are its provisions; i.e., how much scope for judicial interpretation does it contain? At the extreme, a self-interpreting constitution would mostly be self-enforcing. At the same time, the more detail a constitution contains (for example, concerning the legislative process and/or constitutional obligations), the greater license it may provide for legitimate judicial intervention.
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(4) Are courts granted strong or weak-form powers of judicial review? 34 Although undoubtedly courts with strong-form powers may be weak political actors overall and vice-versa, 35 because this is only one factor among the many that are relevant, it is probably not purely coincidental that the courts most frequently perceived as among the most powerful all have strong-form powers; i.e., legislatures in these countries are not legally empowered to respond to constitutional court decisions by ordinary majority vote.
( the easier it is, ceteris paribus, the less powerful a constitutional court is likely to be.
(7) Are courts empowered to review not only statutes and administrative actions for constitutionality, but also the substance of constitutional amendments? Where they are, things are not ceteris paribus, and this adds a further layer of complexity, as we shall see in more detail in the Indian case study. The judicial power to declare constitutional amendments substantively unconstitutional has been referred to as "superstrong" judicial review 39 and the basis for a "truly supreme" judiciary." 40 (8) What is the jurisdiction of the constitutional/supreme court, what types of claims can it hear, and can the political branches reduce it? Is the power of judicial review centralized in a specialist constitutional court, which may have incentives to exercise its only (or major) function more robustly than a multi-functional or generalist apex court in a decentralized system? 41 (9) In terms of "standing" rules, how accessible is the court? May ordinary citizens petition it? Do politicians have relatively easy or difficult access? The harder it is to get through its door, the less opportunity a court has to exercise its power and jurisdiction.
(10) How are constitutional judges appointed? Is their appointment controlled by existing members of the judiciary (for example, the "collegium" system in India), by an independent commission, by voters via election, 42 by the executive or legislature alone, or is the approval of both branches required? What is the voting rule for appointment to the court on the part of the appointing body: a simple majority of members or a supermajority? Ceteris paribus, a supermajority requirement is likely to result in the appointment of different, more consensual, selections.
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How many judicial vacancies arise at the same time and how frequently they arise are also likely to affect the constitutional politics of selection. Apart from a completely sham constitutional system in which formal powers bear no or very little relation to political realities, it is hard to imagine that if a constitutional system were to answer these twelve questions 45 by granting the maximalist legal powers to its constitutional court, these would not convert into the currency of "actual political power" vis-à-vis the other political institutions in that system. Similarly, a judiciary with few formal powers, such as that in China, is highly unlikely to have much political power in practice. In between these poles, more typically, legal powers will be an important but often not sufficient factor by which to ascribe or predict strength. Two courts might have broadly similar formal powers across many or all of these factors, as for example the U.S. and Japanese supreme courts, and yet be very different in terms of actual or de facto judicial power. At the very least, the differences in judicial power may be far greater than, and not closely correspond with, any differences in formal powers. Similarly, a single constitutional court might become significantly more or less powerful over time or in a given time period without changes in its formal powers, as the examples of the U.S. and Indian supreme courts suggest.
B. Legal and Judicial Practice
The second broad category of factors that must be taken into account as a source and component of the power of a constitutional court is legal and judicial practice. Obviously whether, how, and when the different substantive and remedial legal powers of the judiciary canvassed in the previous section (as well as any responsive powers of the political branches) are actually used will be highly relevant to measuring the actual overall strength or weakness of courts in the respective jurisdictions. A court that never uses its formal powers or invariably practices deference towards the decisions it is reviewing cannot be considered a strong or powerful court and is likely to be less so than a court that more robustly employs the lesser or 45 . Of these twelve questions, the first part of number ten corresponds with Brinks and Blass' factor of ex ante autonomy, number eleven with ex post autonomy, and (I believe) numbers five, eight and nine with their third factor of "authority." See Brinks & Blass, supra note 27 and accompanying text. In addition, numbers one, two, and six overlap in part with Gyorfi's factor of the "scope of judicial review" and number four with its "finality." See GYORFI, supra note 25.
fewer formal powers at its disposal. Formal authority in the abstract or on paper is presumably not what we are interested in measuring. Similarly, a court whose decisions/orders are regularly disobeyed, ignored, subjected to legislative override-where this exists 46 -or also perhaps reversed by constitutional amendment, is, ceteris paribus, less likely to be considered strong or powerful than one that is not.
In addition to its general importance in this way, there are a number of more specific areas in which actual practice beyond the formal rules is partly constitutive of judicial power itself. One of these is judicial appointments. It may be recalled that for Brinks and Blass, a court's "ex ante autonomy" is a function of the number of actors involved in the formal process of judicial appointments. 47 But whatever the number involved or the particular process chosen by the drafters and built into the textual provisions, a practice and norm of judicial appointments made (a) without any reference to political affiliation at all (as mostly, for example, in Canada, India, and the UK), versus (b) a practice of political appointments but of people with independent professional stature and experience (as mostly, for example, in the U.S. and Germany) or (c) the appointment of party loyalists with personal obligations to the appointer, will likely affect the ex ante autonomy of the court. 48 All three possibilities can and do exist even where a single actor or institution has the formal power of appointment. 49 Similarly, the practices and norms surrounding the age (above the textually-specified minimum) at which constitutional court judges are appointed, in combination with the formal tenure provision, may affect a court's ex ante autonomy in only slightly more subtle ways. Thus the growing practice of appointing relatively younger Supreme Court justices (as well as more partisan ones) in the United States, when combined with the life tenure guaranteed by Article III of the U.S. Constitution, not only potentially increases the appointing president's "dead hand control" into the future, but creates greater judicial autonomy vis-à-vis future presidents and gives individual justices decades in which to construct their "legacies" and 46. As typically under weak-form judicial review. See Tushnet, supra notes 24-25 and accompanying text.
47. See supra text accompanying note 27. 48. Very occasionally textual provisions prohibit the judicial appointment of members of a political party. One example is South Africa. See infra text accompanying note 96.
49. Thus, in Canada and the UK, the traditional appointments process until recently was by the executive alone: the prime minister made appointments on the recommendation of the Minister of Justice/Lord Chancellor, who is a member of the cabinet. In Germany, half of the Constitutional Court is appointed by the lower house of the legislature (the Bundestag) alone, and half by the upper house (the Bundesrat) alone. In Japan, where the Supreme Court consists mostly of party loyalists, the prime minister appoints its members, conventionally after receiving a recommendation from the Chief Justice. See infra text accompanying notes 163-164. play "the long game." By contrast, a practice of appointing older judges relatively close to a mandatory retirement age detracts from judicial autonomy and the stability and coherence of a court.
One feature of judicial practice that potentially affects the ex post autonomy of constitutional courts is the norms surrounding the issuing of individualized or attributable opinions by judges who lack life tenure. The civil law tradition of anonymous and unattributable judgments, which functions as a shield to protect the independence of constitutional court judges who are anticipating reappointment or post-judicial employment, has been reformed (typically through legislation) to permit concurrences and dissents in many places in recent years. 50 Even where this has happened, the development of a judicial norm of concurring or dissenting only in exceptional circumstances, as in Germany, permits courts to maintain a veil of ignorance between its members and government re-appointers or potential employers in most cases.
In terms of the scope of a constitutional court's authority, practice plays a large role in determining its full extent. Starting with jurisdiction, perhaps the most famous instance in all of constitutional law is the U.S. Supreme Court's implication of its own power of judicial review in Marbury v. Madison.
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On the other hand, the same court's practice of giving a fairly narrow reading of the standing rules for federal courts-a reading, for example, that limits the ability of federal political actors to sue for alleged "separation of powers" violations by other branches, and asserts a "political question" limitation on its jurisdiction-reduces the scope of its authority in ways not clearly given or mandated by the text. Two other prominent examples come from the Colombian Constitutional Court. First, it took a broad view of its jurisdiction, and hence authority, in dealing with a series of cases in which it attempted to resolve the mortgage and internal displaced person crises in the country by holding "legislative-style" informational and policy hearings, issuing a series of structural orders, and maintaining control to monitor compliance. 52 Second, in developing its "substitution of the constitution" doctrine, the Court declared it has the power to invalidate constitutional amendments that seek to alter fundamental principles of the existing text, which amount to replacements rather than amendments, absent Similarly to the Colombian Court, the German Constitutional Court essentially gave itself jurisdiction over claims to minimum social welfare benefits, despite no clear granting of such power or (in the German case) such constitutional rights in the text. 54 The accessibility of constitutional courts is also affected by such deeply practical issues as geographic location, cost, formalities, and the need for a lawyer. The sua sponte decision of the Indian Supreme Court to accept a so-called "epistolary jurisdiction," by which it may take a case based on a letter written to one of its judges, has been an important symbol of its accessibility role and public identity. 55 The remedial powers of constitutional courts, especially more innovative ones, have frequently been the product of judicial practice rather than formal constitutional design. For example, the Canadian Supreme Court began using the suspended declaration of invalidity, by which legislatures are given a deadline for amending or repealing an unconstitutional statute themselves, in the early 1990s.
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Although it is contested whether this is more or less respectful of legislative privileges, 57 and thus more or less appropriate, than the text-based immediate declaration of invalidity, it is not contested that this remedial power was self-granted. Similarly, in adjudicating and applying the New Zealand Bill of Rights Act 1990, the New Zealand Court of Appeals (at the time the highest court in New Zealand) created a public law damages remedy for violations by the executive that was not contained in the text.
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Most recently, the Supreme Court of New Zealand has agreed to hear a case on appeal in which the lower court implied a power to issue a declaration of inconsistency between a statute and the Bill of Rights Act, despite the absence of such a formal power in the text. 59 On the other hand, it has taken a narrower approach to the scope of its power to interpret statutes consistently with the bill of rights than the United Kingdom Supreme Court, a power that is in effect remedial, despite very similar textual provisions. Thus, the UK Court has taken a more "adventurous" approach that amounts to judicial modification of statutes, 60 an approach the New Zealand Court has rejected and described as "unreasonable."
61
The Colombian Constitutional Court's development of the "state of unconstitutional affairs" doctrine has been the basis for some of its broadest remedial orders. 62 Finally, although to be sure not unconnected to several other listed factors, the quality of a constitutional court's judicial reasoning tends to add or detract from its authority, both generally and in specific cases. A court that issues weak, badly reasoned, or transparently instrumental judgments is less likely to be, and be seen as, a consequential institutional actor than one that does the opposite. Recent decisions of the Venezuelan Supreme Court are an extreme example of this point. 63 By contrast, the generally wellreasoned and comprehensive judgments of the Colombian Court have added to its authority and prestige. 64 At the level of specific, rather than general, authority, the widely-held view that the U. The Commission has observed that the Constitutional Court, which only began to function in 1992, has attained a high level of respectability and prestige through its independent and objective treatment of issues of great importance for the exercise of human rights and the rule of law in Colombia. The Court has issued wellreasoned decisions on issues ranging from the constitutionality of amnesties for political crimes, legislation relating to the rights of women in the work force, declared states of emergency, etc.").
65. the highly questionable authority of the majority opinion alone, 69 without the support of the concurrences (and especially that of Justice Harlan), is anyone's guess.
C. Specific or Immediate Political and Electoral Context
The autonomy and authority of constitutional courts is, however, not only a function of formal powers and (sometimes) evolving legal/judicial practice but also of the more rapidly changing contingencies of political context. As a result, where a given constitutional court stands on the metric of power is not always fixed, or even relatively stable, but can fluctuate significantly with shifts in the political winds. Specifically with respect to the other constitutive components of judicial power, different alignments of political and electoral forces can have a marked impact.
For example, regarding the ex ante autonomy of constitutional courts vis-à-vis the other institutions of a polity, the consequences of a two-thirds legislative voting rule for judicial appointments will vary depending on the results of the previous election and the voting system used. So, for example, whereas in the political context of Germany's complex proportional representation voting system that essentially ensures (a) no single party will have a majority of legislators and (b) a coalition government, the result of a two-thirds supermajority requirement for appointment to the constitutional court is to promote consensus candidates who can attract cross-party support.
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Combined with the rolling twelve-year term and resulting multiple vacancies at a time, which ensures a division of spoils among the major parties, the German court is typically staffed with centrist judges from more than one party.
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By contrast, the same two-thirds judicial appointment rule in Hungary, combined with a voting system that has permitted Viktor Orban's Fidesz party to win two-thirds of the seats in the unicameral legislature with 52%, 45%, and 49% of the vote respectively in 2010, 2014, and 2018 has enabled Fidesz to pack the constitutional court with party loyalists and largely destroy its autonomy. In terms of ex post autonomy, a non-life tenured constitutional court judge who can reasonably expect a change of government through electoral or other means by the time she/he may be seeking either re-appointment or post-judicial public employment, might have somewhat different incentives than one who cannot. To the extent that the prospect or reality of being overruled by constitutional amendment impacts the power of a court (especially absent the power to invalidate it), the likelihood of such amendment is similarly a function not only of the formal amendment rule, but also of the immediate, practical political context of whether the necessary votes are there. For example, while Fidesz in Hungary was able not only to amend but to replace the entire constitution under the pre-existing two-thirds amendment rule shortly after winning a supermajority of legislative seats in 2010, proposed constitutional amendments in the United States almost never get past the same two-thirds rule needed to send them to the states for ratification.
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This is due not simply to the extreme rarity of such a supermajority for one party but also to the hyperpolarized nature of modern party politics in the United States that enhances all the veto points in the system.
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By contrast, less polarized political systems are more often able to reach the cross-party consensus necessary for constitutional amendments absent a single party/bloc legislative supermajority.
Another source of judicial power that can broadly be categorized as part of the immediate political context in which constitutional courts operate are public opinion polls. Thus, to the extent that in certain countries, constitutional courts regularly receive higher approval ratings from the public than the other political institutions and actors, this provides a supplementary source of both autonomy and authority, as well as legitimacy that may embolden them to act in ways they might otherwise not do. Indeed, there is an increasing tendency on the part of such courts to actually refer to their higher public support as a basis for the legitimacy of their actions and role. 75 
IV. FROM MEASURING TO EXPLAINING JUDICIAL POWER
The previous Part attempted to identify the factors that combine to determine how consequential and powerful a given constitutional court is. As we saw, legal and judicial practices can and do expand or reduce a court's power relative to its formal autonomy and authority, as is also true of the concrete and immediate electoral/political context in which it operates. All three factors must be taken into account in order to properly and accurately measure the power of a constitutional court, although they are neither fixed over time nor hermetically sealed from each other. To the contrary, through a process of mutual interaction, each of the three helps to shape and constitute the more specific components of a court's institutional power, which include the jurisdictional and remedial powers it has and employs, the ease or difficulty of constitutional amendment, and its composition and tenure.
Armed with this minimally refined way of measuring the power of constitutional courts, we can apply it to postulate that Court A is more powerful than Court B, even in situations where Court A and Court B appear to have similar formal powers. What we cannot yet do, at least satisfactorily, is explain why Court A is more powerful than Court B; not in the sense of re-stating the measure, but of accounting for it. Why is it able to expand its power through judicial practice? Or, why does Court C rarely use its formal powers, or why has Court D grown more (or less) powerful over time? What beyond the factors that measure and determine judicial power helps to explain individual measurements? This is the burden to be taken up in this part. The three broad explanatory factors suggested are (1) deliberate constitutional design choices; (2) legal culture; and (3) general political and social context, understood in a more systematic or structural and less immediate, numerical, or electoral sense than in the previous part.
A. Deliberate Constitutional Design Choices
As a general starting point, the grant of formal legal powers will ordinarily reflect and express the deliberate design choices of constitutional drafters as to how powerful a court they wish to create. under the Weimar Constitution.
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The "third wave" of democratization since 1989 has generally been characterized by the intentional creation on the part of constituent assemblies and drafters of either brand new or more powerful constitutional courts than before, 78 especially in Asia and Latin America. For example, the Colombian Constitutional Court, created by the constituent assembly as a key part of the 1991 Constitution, was designed to be a consequential actor in the new constitutional order that could, among other things, serve as both a protector of rights and a counterweight to the recent history of powerful executives.
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Not only was it given the old constitutional powers of the existing Supreme Court, which had exercised them in a mostly formalistic and deferential manner, but a series of important new ones. These included the key tutela jurisdiction, permitting ordinary citizens to petition the courts for violations of their fundamental rights for the first time.
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By contrast, the drafters of the French Conseil constitutionnel intended to create a less powerful, narrowly focused institution, the major task of which was not to serve as the general reviewer of legislation-including for rights violations-it subsequently became, but rather to keep the legislature from encroaching on the Fifth Republic's new executive lawmaking powers. 81 This was reflected in the narrow formal jurisdiction given to the Conseil. Originally only the Presidents of the Republic, the National Assembly, and the Senate could petition it, and only before the legislation was promulgated. Similarly, drafters of the new bills of rights in New Zealand and the United Kingdom deliberately sought to limit the growth of judicial power under them in order to preserve the fundamental constitutional principle of "parliamentary sovereignty" in these countries. 82 So although both bills of rights granted new and enhanced judicial powers for the protection of rights, they institutionalized what has been referred to as "weak-form judicial review" as distinct from the more standard "strongform." courts by limiting their formal powers has been overtaken by the other factors of legal practice and political context and, if so, why this has happened is the subject of scholarly disagreement.
84
As some of these examples indicate, the deliberate design choices of constitutional framers are usually an important, but often not a sufficient, explanatory factor. They sometimes cannot explain, for example, why certain courts are able to enhance their powers beyond those originally bestowed, why others rarely use those formally granted, or why the power of some courts increases over time without changes in the framers' text.
B. Legal Culture
Legal culture can help to fill the explanatory gap. Three general variables that may enhance or detract from the ability of courts to increase their own power are (1) the status of judges, (2) their historical degree of independence, and (3) cultural adherence to rule of law norms within a system, although the three are frequently linked. Thus, where all three are high, as for example generally within the common law tradition, then ceteris paribus the actual and potential future decisions of judges granted the power of constitutional review are more likely to be treated seriously and with respect-as consequential-by other political actors in the constitutional order, because the political costs of failing to do so are likely to be higher than in a system where some or all are not the case. It is in significant part for this reason that, with the notable exceptions of the United States, Ireland, and India, until recently most other common law countries expressly denied the power of judicial review of legislation to their high status, independent judges, in favor of the central constitutional principle of parliamentary sovereignty. 85 This principle imposed a fairly clear limit on the accretion of political and public law-making power in the courts that was considered a requirement of representative democracy. Where the status and relative independence of ordinary judges is lower, as mostly in the civil law tradition, 86 the creation of new and specialized constitutional courts with different personnel and appointments processes was often deemed necessary 85. This reason also perhaps helps to explain why "weak-form judicial review" might be somewhat less weak in practice in such jurisdictions than in others.
86. Because there are typically far more judges than in common law countries and because the judiciary is an entry-level, civil service career in which promotion depends significantly on peer review by more senior judges. to bolster the effectiveness and power of the judicial review function. 87 By contrast, where judicial review remains "decentralized" and exercised by an ordinary, lower status career judiciary in the broadly civil law tradition, one might expect such courts to be relatively weak, as in Scandinavia.
Relatedly, as Theunis Roux has argued in the context of democratic transitions, the nature of a legal culture as strongly or weakly institutionalized, or relatively formalistic versus substantive in what is expected of judicial decisionmaking, can significantly affect the agency and power of constitutional courts. 88 Thus, where the legitimacy of a court's decision is taken to require a relatively legalistic mode of reasoning that respects the law/politics distinction, this acts as a constraint compared to a legal culture more skeptical of the distinction in which courts are freer to take substantive and normative considerations into account. 89 Indeed, cultural adherence to legalism is a second way (in addition, or as an alternative, to the historical resistance to judicial review) in which many common law countries have attempted to limit the role of courts in their constitutional orders. On the other hand, where a legal culture is strongly institutionalized and/or relatively formalistic but combines this with a high regard for judicial status and independence, this can serve to insulate constitutional courts from political attack.
90
A more specific instance of the role of general legal culture in helping to explain the degree or extent of judicial power is the set of beliefs surrounding a country's constitution and its impact on the likelihood of constitutional amendment. As we have seen, the all-things-considered ease or difficulty of constitutional amendment is an important ingredient of judicial power: the easier it is in practice to amend a constitution to effectively overrule a constitutional court, the less consequential its rulings are likely to be. But over and above both the formal rules and the immediate political context that helps to determine whether the formal standard can be met, norms and cultures surrounding the resort to constitutional amendment may range from the inviolable and "sacred" nature of the existing text to the disposable/pragmatic. Despite the fact that the U.S. Supreme Court (most likely) lacks the power to review the substantive constitutionality of amendments, the near-sacred character in which the Constitution is held 87 further adds to the difficulty, and helps to explain the infrequency, of formal constitutional amendment such that in practice this does not significantly affect its overall power. Moreover, as the widely perceived primary or distinctive "guardian" of the near-sacred Constitution, the Supreme Court gains added cultural prestige and legitimacy relative to the other institutions of government. By contrast, the relative frequency of successful amendment suggests there is no significant cultural barrier to changing (as distinct from replacing) the German Basic Law, including to effectively overrule the Constitutional Court. Accordingly, even though the Court is equally viewed as the guardian of the Basic Law and appears to enjoy a high level of public support for its work, it lacks this additional source of cultural capital.
C. General Political Context
The third broad category of factors that helps to explain relative strength or weakness is the general political context in which a constitutional court operates.
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The breadth of this category ranges all the way from basic structural or macro-political variables, such as the general democratic or authoritarian nature of the regime, to increasingly more detailed, specific or micro-political variations. Only short-term alignments of political forces are excluded here, because they are considered in Part II.C above, as interacting with formal rules and powers in the constitution of judicial autonomy and authority. Starting at the more macro-level, the political space available for more independent, robust, and consequential constitutional courts is in significant part a function of the general political regime in which it operates.
92
Some very interesting and cutting edge comparative constitutional scholarship has recently focused on both non-liberal versions of constitutionalism and the strategic political reasons that even fully authoritarian regimes may have to empower or permit a certain degree of autonomy and/or authority among one or more of their courts.
93
This scholarship demonstrates the necessity of the qualification "in significant part" above, as with such regimes too, the particular context matters.
91. See KAPISZEWSKI ET AL., supra note 18, at 22 (discussing "major domestic political regime features" as one of the relatively enduring structural factors that influence the role constitutional courts play). With this important caveat in mind, let me suggest that for current purposes there are five general regime types which help to explain the political space available for, and hence the overall strength or weakness of, constitutional or supreme courts operating within them. 94 The first two are variations of liberal democracy: (1) competitive party liberal democracies and (2) dominant party liberal democracies, such as Japan, pre-2000 Mexico, and South Africa. The relevant difference between them, due to the latter's absence of rotation in office, is the respective degree of concentration or dispersal of political power other than in the very short-term (i.e., as the result of a single, given election), and the opportunities such concentration provides for influencing, inter alia, the composition of the courts and/or the reception that court decisions might receive from political elites. Thus, in Japan, the dominance of the Liberal Democratic Party (LDP) combined with the legal power of the prime minister to appoint judges to the Supreme Court, has resulted in a court packed mostly with its party loyalists.
95
In South Africa, where party or government members are prohibited from serving on the constitutional court and the constitution establishes an independent Judicial Service Commission to screen candidates for final presidential selection, 96 the dominant status of the African National Congress (ANC) means that its actions (or omissions) are inevitably and uniformly the object of judicial review. This, in turn, means that the Court cannot help but be conscious of the reception of, and potential backlash against, its decisions, which tend to have no natural, major party support or defenders, 97 unlike in competitive party democracies. While this has not prevented the Court from exercising greater independence than the Japanese or pre-2000 Mexican supreme courts, especially more recently as the ANC's dominance has been in decline, it is nonetheless "constrained" and must tread carefully. 98 Within dominant party democracies, whether a constitutional court is effectively the only independent institution or exists alongside others, as well as a robust 94 . General regime type usually helps to set the outer parameters of judicial power, but it does not always explain where within the parameters it falls. So, there may be significant variations in the strength and weakness of constitutional courts within each category, e.g., among competitive party liberal democracies.
95. See Tushnet & Dixon, supra note 35, at 113-14. Again, such packing is not simply the result of judicial appointment by a single actor, but of its combination with a dominant political party and a norm/practice of appointing party loyalists. media and civil society, also impacts its room for maneuver and ability to protect both itself and the constitutional order against democratic erosion.
99
By contrast, (3) "illiberal democracies," such as contemporary Hungary, Poland, Turkey, and (until the last year or so) Venezuela, are characterized by a competitive party system and reasonably free and fair elections, but also a reduction or erosion of democracy to essentially majority rule. This is accomplished by the concentration of power in the governing (typically, populist/nationalist) party, and usually its leader, not as a natural political consequence of electoral dominance over time (as with dominant party liberal democracies) but of affirmative steps following electoral victory to maximize on and entrench its position, and curb the independence of any institution it does not control.
100
This typically includes the constitutional court, as all four examples illustrate; although once it controls the judiciary, the target might become the legislature with the court acting as the government's agent, as recently occurred in Venezuela.
101
Such affirmative and deliberate steps go well beyond influencing the composition of the court over time through the pre-existing rules of appointment, instead changing these rules in its favor, increasing or reducing the size of the court, reducing its powers and jurisdiction, firing "opposition" members, and even physical threats.
102
Arguably distinct are (4) authoritarian constitutionalist regimes, such as Singapore, which also have reasonably free and fair elections and are not liberal democracies, but tend to have a truly-i.e., long establisheddominant political party that affords some degree of independence to their courts and certain rights to all citizens. 101. The constitutional court initially took over the legislature's functions until essentially ordered by the president to change its mind, in the face of massive international and domestic denunciation.
102. As, for example, in Hungary since 2010 and Poland since 2015. See Scheppele, supra note 72 (Hungary); Sadurski, supra note 100, at 41-42 (Poland).
103. See Tushnet, supra note 93, at 413-15. Either or both "illiberal democracy" and "authoritarian constitutionalism" may overlap with a new, post-Cold War intermediate regime type between democracy and full authoritarianism that has been termed "competitive authoritarianism." See STEVEN LEVITSKY & is likely to be fairly stable and not under severe, short-term attack, it is typically more circumscribed in terms of both composition and concern about reception of its decisions by political elites than in either type of liberal democracy, especially on constitutional issues. 104 Finally, (5) fully authoritarian regimes come in several forms, including one party states like China, multiparty presidential republics like El-Sisi's Egypt, or absolute monarchies like Saudi Arabia. Clearly, boundary problems exist (has Venezuela moved all the way from competitive party liberal democracy to fully authoritarian regime in two decades?) as do the distinct issues raised by "fragile" or "weak" democracies, but the role, space, and independence-and therefore the power-of constitutional courts is significantly explicable by this primary filter of political regime type, even among courts sharing the same formal powers. Other things being equal, the greatest space exists where political power is least concentrated and most contested. As we saw above, to the significant extent that voting systems affect this-in Hungary, the mixed majoritarian system gave Orban the crucial supermajority of seats without a supermajority of votes, whereas in South Africa, the constitutionally-required PR system has mostly prevented the ANC from obtaining the two-thirds of seats needed to amend the constitution by itself-they are also an important variable shaping and explaining judicial power. 105 Of course, since general regime type tends to set the outer parameters of judicial power, other structural factors help to explain the fact that not all competitive party liberal democracies have constitutional courts of equal consequence.Apart from the long-understood fact that there is a close historical and functional connection between judicial review and federalism in terms of umpiring institutional disputes concerning allocation of powers between the two levels of government, 106 federalism may also increase "the demand" for judicial intervention on rights issues and thereby create greater opportunities for courts. The 2015 decision of the U.S. Supreme Court in Obergefell v. Hodges 107 might be seen as the Court imposing its will on the nation, but it can also be viewed as imposing the nation's will on recalcitrant states, acknowledging the social change that had recently taken place. 108 Moreover, the role of partisan federalism 109 in creating a forum in which opposition party state officials can seek judicial review of federal executive actions during periods of unified party government at the national level has been highlighted in the first year of the Trump administration. Here, the short-term alignment of political forces affects the role and opportunities for consequential decision-making by courts in ways that might not otherwise occur under more divided national government.
110
While there appears to be no general relationship between the overall strength or weakness of constitutional courts and form of government (presidential, parliamentary, or semi-presidential), in that, for example, perennial candidates for both most and least powerful courts come from countries with parliamentary systems, there may be more particular ones. Thus, "separation of powers" issues between the independent legislative and executive branches within a presidential system may create more "business" for a constitutional court as an impartial umpire along similar functional lines as with federalism, especially during times of divided government.
111
On the other hand, one significant structural factor in-and explanation of-the recent growth of judicial review in mature, Westminster-style parliamentary democracies has been the perceived over-concentration of power in the executive, given its typical control of the legislature through the modern system of party discipline. and the Colombian Constitutional Court. The growth of public interest litigation in the former, whereby the SCI has largely assumed managerial and governance functions in areas such as environmental protection, disaster relief, and sexual harassment, was a response to the deep and pervasive sense of government failure, inefficiency, and corruption in these areas. 113 Similarly, the Colombian Court's attempts to solve certain major structural problems resulting in widespread rights violations through investigative hearings, managerial orders, and continuing oversight of government agencies for compliance has been ascribed to the dysfunctionality of the legislature, given the weakly institutionalized party system.
114
A third example is South Africa, where the repeated failures of the national legislature to hold President Zuma accountable for using public money to improve his private home, as determined by the country's Public Protector, prompted the Constitutional Court's increasingly bold interventions, especially after the electoral evidence of declining support for the ANC was clear.
115
Such dysfunctionalities often also in turn help to explain the comparatively higher public support for the courts than for the other state institutions that is sometimes recorded in opinion polls, which then becomes a new source of judicial power.
116
By contrast, where the other branches of government are broadly functional, as arguably for example in Scandinavia, there is less need for courts to play such unorthodox roles so that this particular reason for, or spur to, judicial power does not exist.
If this factor is one of several that involve the taking of power by courts, several recent influential accounts of the growth of judicial review have identified a different set of strategic political factors that involve the empowering of courts by other political actors and institutions. These are that constitutional courts can act as "insurance policies" to political actors in transitioning authoritarian regimes newly faced with the uncertainties of future election results, "hegemonic" political position, 118 or as mediating or "hedging" the transition to democracy by offering resistance to reversion to one-party rule.
119
Even within liberal democracies, the general political culture of a country (either alone or combined with some of the other factors discussed) may support a more robust or minimal role for courts-whether or not this culture is manifested in the relevant sets of formal legal powers. Thus, for a long time different political cultures and histories in, say, the United States and Canada, or in Germany and the Netherlands, helped to explain their different constitutional arrangements with respect to courts and judicial review. Today, political cultures that have changed at significantly differential rates concerning the continuing appeal of "parliamentary sovereignty" help to explain the different ways that courts and legislatures have exercised broadly similar "weak-form" powers under recent bills of rights in Canada, the UK, Australia and New Zealand.
120
Beyond purely political factors, the broader socio-economic context also undoubtedly plays a role in explaining the extent and scope of judicial power. So, on the one hand, the widespread existence of extreme poverty may force itself onto the judicial agenda, especially where there is a transformational constitution and/or the other branches of government are viewed as dysfunctional or corrupt. But on the other, a constitutional court in a wealthy advanced industrial society like Germany has options in terms of how social and welfare rights are judicially enforced that its counterpart in a far poorer country such as South Africa does not have.
V. CASE STUDIES
In this section, I apply the somewhat abstracted, multidimensional evidentiary and explanatory factors listed above to two concrete case studies. Indeed, in so doing I hope to show that the Indian and Japanese supreme courts are particularly good examples of how the overall strength or weakness of a court is a function of all three broad categories of factors. 121. Here, I'm referring to the German Constitutional Court's well-known position that implied social rights guarantee a minimum level of substantive state support, whereas the South African Constitutional Court has interpreted express social rights as not doing so but rather imposing a duty on the state to take reasonable measures in the relevant areas.
They also illustrate the role that political context in particular plays in explaining the extent of judicial power.
A. The Indian Supreme Court
The SCI is often viewed as one of the most powerful constitutional courts in the world.
122
In the past three years alone it has issued a series of extraordinary and eye-catching rulings that bespeak a large and significant role in Indian society. For example, in August 2017, a nine-judge bench unanimously declared a broad, fundamental right to privacy-ranging from gay sex to data mining-as an implication of the substantive rights to "life" and "personal liberty" that the Court has interpreted Article 21 to protect.
123
In January 2017, the SCI held that it was unconstitutional for political candidates to campaign on the basis of religion, caste, or ethnicity.
124
In another case the same month, it forced the ouster of the head of the national cricket board, replacing him with former judges on an interim basis.
125
In December 2016, the SCI mandated the playing of the national anthem in movie theaters under Article 51.
126
In October 2015, it struck down a constitutional amendment establishing a judicial appointments commission to replace the collegium system for making senior appointments.
127
In many ways the SCI has powers that other constitutional courts can only dream about. In addition to the standard power of judicial review of legislation granted by the text of the constitution, 128 the SCI has essentially given itself at least three important and distinctive powers over the past forty years or so, relative to other constitutional courts. This again reflects the constitutive importance of legal/judicial practice. The first is the power to review the substance of constitutional amendments under the well-known basic structure doctrine.
129
The subsequent "borrowing" of this doctrine in several countries, both elsewhere in South Asia and further afield, to appoint its own members and that of the other higher courts under the collegium system, as determined by the SCI to be a requirement of judicial independence in the "Three Judges Cases" of 1982-1998 and affirmed in a 2013 decision dismissing a case challenging it.
131
Such a system of almost complete ex ante autonomy is rare for a constitutional court as compared with the global norm of either political appointments of various sorts or an independent, but not judicially-dominated, commission.
132
In 2015, the SCI used the first power to prevent a change to this second, exemplifying how the basic structure doctrine can be used to prevent the normal possibility of overruling a constitutional court by constitutional amendment, and so entrenching its decisions.
133
The third is the power to adjudicate public interest litigation (PIL), which has greatly enhanced public access to courts by essentially abolishing standing requirements and led to unorthodox judicial remedies overseeing and managing specific policymaking areasincluding pollution control and the environment, disaster relief, child employment, and sexual harassment. In the latter, the SCI actually "made" the interim law by judicial order until Parliament acted.
134
In this context, the SCI has been said to have effectively become an institution of governance. In these three ways, the SCI has substantially enhanced both its autonomy and authority relative to its textually granted powers.
On the other hand, the Indian Constitution also contains certain formal powers that reduce the power of the SCI relative to some other constitutional courts. First, a relatively flexible constitutional amendment rule of twothirds of both houses of legislature, 135 which has been triggered on 101 occasions since 1950. This is high by comparative standards, and the fact that many of these amendments were adopted to overrule decisions of the SCI prior to the 1980s was the primary reason the SCI responded by developing the basic structure doctrine. Second, the Ninth Schedule to the Constitution, created by the very first such amendment ("the First Amendment") in 1951, is an interesting and unusual constitutional provision that is functionally similar to the better-known Section 33 of the Canadian Charter of Rights and Freedoms, 136 in that it was designed to immunize specific pieces of legislation from judicial review. Unlike Section 33, however, it has been fairly frequently used (there are currently 284 Acts in the Ninth Schedule), but not since 1991. Also unlike Section 33, its use (a) has been held by the SCI to be subject to substantive review under the basic structure doctrine, as per a landmark 2007 decision, 137 and (b) requires the same two-thirds vote as a general constitutional amendment. Third, the constitutional text mandates a judicial retirement age of 65.
138
The practical bite of this provision depends on the typical age of appointment; but unlike, say, with political appointments in the US in which younger appointments are increasingly being made, the collegium system in which seniority plays a major role, ensures that younger judges are almost never appointed. This combination of formal provision and legal practice affects the working of the SCI as a whole through its impact on individual justices. As a result, there is fairly frequent turnover of both chief and associate justices, and less time and scope to develop either individual legacies or consistent collective positions.
Another related aspect of legal practice that arguably reduces the power of the SCI relative to what it otherwise might be is the growing size of the court-from the original 8 members in 1950 to 31 today, making it one of the largest in the world-and the increasing tendency for it to sit in smaller and smaller panels-now typically of two or three justices-even in significant constitutional cases.
139
Although both are a function of its increased jurisdiction and caseload with the effective abolition of standing requirements under PIL, and so reflect its greater role and authority, the diminishing panel size has caused concerns to be expressed about the Court's doctrinal coherence and consistency. 140 To the extent that the precedential effect of SCI decisions is weakened or questioned as a result, their consequential nature and its political power are reduced. Finally, any realistic assessment of the consequential nature of the SCI must take into account the general socio-economic context of India. This means that despite its extensive powers, jurisdiction, and governance role, as with other branches of government in the country, it is often extremely difficult to translate institutional power and prestige into meaningful and tangible policy impact. The sources of this deep structural recalcitrance are several. First and foremost is the country's massive population living at premodern poverty levels, which in turn contributes enormously to a very low tax base and a hugely underfunded state. 141 For example, these factors explain the absence of free, compulsory elementary education in India until 2009: political opposition to compulsory education on the part of the mass of poor farmers who rely on their children as a source of free labor, and the lack of state funding to pay for it. 142 If enacting the law was difficult enough, enforcing it-including through the courts-is even harder. Bureaucratic inertia and corruption add a different dimension to the problem, as does the gap between the legal elite/system and the mass of the population, 143 both manifested and compounded by the fact that the higher courts operate in a language (English) that most citizens do not understand.
In terms of explanatory factors, it seems clear from both their debates and final text that the initial design choice of the Constituent Assembly, which sat from 1946 to 1949, was to create a somewhat more consequential constitutional court than was typical in the inherited English common law tradition at that time. On the other hand, it also seems clear that the SCI has become more powerful in recent decades, was a strong culture and practice of non-political judicial appointments (with the notable exception of the Indira Ghandi era), which helped to establish the independence of the SCI as a political actor from the outset.
But general political context plays perhaps the major role in explaining the changing contours of judicial power. Indeed, India provides a paradigmatic example of the interplay of legal powers and political realities that both shape and explain the empirical power of constitutional courts. For a key variable in the position of the SCI over the course of Indian constitutional history has been the presence or absence of a dominant political party within its parliamentary system of government. During the first three and a half decades of Indian independence, the Congress Party was the dominant political force and its longstanding commitment to land reform and redistribution in favor of the poor resulted in near-continuous skirmishes with the courts' defense of private property rights under the fundamental rights provisions of the Constitution.
145
Although the SCI frequently ruled that land reform legislation was unconstitutional as providing insufficient compensation to owners, successive Congress Party governments were relatively easily able to respond by amending the Constitution, first by creating (and filling) the Ninth Schedule and later by removing the right to property, 146 given the combination of the formal amendment rule of twothirds of both houses of the legislature and their political dominance at the time. The SCI's initial, albeit somewhat tentative, creation of the basic structure doctrine in 1973 was itself a response to this constitutional landscape. It is certainly no coincidence that the perceived growth of judicial power in India coincided with the end of Congress Party dominance, as manifested in the rise of both PIL and the collegium system, as well as the Court's strong and unanimous affirmation of the basic structure doctrine in 1980. 147 All three were also "political" responses of a court determined to regain its prestige in the eyes of the public after the low point of judicial power during the "Emergency" of 1975-77, when the SCI was widely perceived as having capitulated to the government's assaults on 145 . The clash between the SCI and successive Congress Party governments over land reform and property rights was the most frequent and prominent source of friction, but not the only one. The First Amendment itself also overruled SCI judgements protecting freedom of speech and holding that caste quotas in government-supported medical and engineering schools violated the constitutional right to equality.
146. By the 44th Amendment to the Constitution of 1978, the rights to property contained in Articles 19(1)(f) and 31 were removed from the category of Fundamental Rights in Part III and a diluted provision stating that "no person shall be deprived of his property save by authority of law" was inserted as Art. 300A.
147. Minerva Mills Ltd. v. Union of India, AIR 1980 SC 1789, 1811 (India).
constitutional liberties. 148 Moreover, since the end of the Congress Party dominance and (thus far) the absence of a replacement, both constitutional amendment and use of the Ninth Schedule have become practically more difficult and relatively more rare; in response, the SCI has only infrequently employed its basic structure power, notwithstanding the recent instance.
B. The Japanese Supreme Court
By contrast with the SCI, the Japanese Supreme Court (SCJ) is widely seen as the paradigm of a weak or "conservative" court. 149 The evidence usually given is that it has held statutes unconstitutional, in whole or part, only eight times in its history, although as suggested above in discussing both measures of power and alternative remedies, this figure does not necessarily tell the whole story and the SCJ has on a few other occasions protected rights by employing the technique of narrowly construing legislative provisions. 150 More than the numbers alone, however, it is clear that the SCJ plays a relatively small role in the Japanese constitutional order, which is mostly enforced politically, rather than judicially. For example, in all the discussions and controversies over the legitimacy and constitutionality of the Abe government's July 2014 "reinterpretation" of Article 9, the "pacifist clause" of the constitution, 151 to permit "collective self-defense" abroad in support of Japan's allies for the first time, the almost complete silence concerning the role and potential future position of the SCJ on the issue speaks volumes. No one appears to be waiting for, or expects, the SCJ to "resolve" the issue in the way, for example, almost everyone was in the United States on the question of same-sex marriage. The question is why? What factors explain its low profile?
The answer surely isn't legal powers, for the SCJ was largely modeled on the U.S. Supreme Court and broadly shares its formal authority, starting with the almost identical wording from Article III that "the whole judicial power" is vested in "a Supreme Court and in such inferior courts as are established by law." 152 Indeed, unlike the U.S. court, the SCJ's powers of judicial review, which are also broadly similar to the contemporary norm for decentralized systems, are expressly contained in the text. 153 Moreover, although the Japanese Constitution contains a more flexible formal amendment rule than the U.S. of two-thirds of both legislative chambers plus a simple majority in a popular referendum, 154 it has never successfully been used. Thus, a strong argument can be made that practically it is more difficult to amend; indeed one of the most difficult in the world. Like the U.S. Constitution, it appears to have acquired semi-sacred status. Accordingly, the SCJ faces less prospect of being overruled via constitutional amendment than almost all other constitutional courts, including the U.S. (four such occasions in history) and German (several), and certainly the SCI, basic structure doctrine aside. Although it is true that the life tenure provision of Article III was not adopted, in favor of a mandatory retirement age, 155 the fact that none of the non-US candidates for "most powerful constitutional court in the world" have life tenure strongly suggests it is not an essential ingredient.
Two features of legal practice, in addition to the extremely infrequent use of its invalidation power and generally quite deferential posture towards the government acts it reviews, reduce the SCJ's autonomy and authority relative to its formal powers. First, more important than the age of mandatory retirement (seventy) is the (discretionary) age of appointment. Although the Judiciary Act sets a minimum age of 40, the practice has long been to appoint SCJ justices at the age of 64 or 65, which leaves them with relatively little time to grow into the job, develop their jurisprudence, or create a "legacy," and obviously creates a high turnover rate with relatively little stability. 156 Ceteris paribus, this practice undermines the autonomy and effectiveness of the SCJ as a coherent and consequential collective institution. The second practice is the SCJ's narrow interpretation of its own jurisdiction, in marked contrast to the SCI. Thus, it has expressed a fairly broad understanding of "political questions" that deny it jurisdiction 157 and a narrow reading of its standing rules even by U.S. standards, especially in suits against administrative agencies.
Initial design choices do not appear to do much by way of explanation, as the SCJ is seemingly weaker than the legal powers granted to it by the constitutional drafters and approvers would suggest they intended. 159 With respect to legal culture, it is well-known that Japan is close to the opposite end of the spectrum from the United States and Germany in terms of litigiousness and the use of law to resolve disputes, although whether this fact is best explained culturally, institutionally (for example, is the low number of lawyers per capita compared to the United States cause or effect?), or politically has been much debated. 160 More importantly, and superimposed on this characteristic, as a predominantly civil law system, ordinary judges in Japan are career officials with relatively low status, and yet unlike most civil law countries it has adopted decentralized judicial review rather than centralizing the function in a specialist constitutional court with a separate appointments process. 161 This relatively rare combination of decentralized judicial review and civil service, career judges-as distinct from either (1) decentralized review with a high status, second career judiciary or (2) centralized review with different appointments processes and outcomes-is a recipe for weakness/deference. The Nordic countries are among the few to share it.
The key feature of political context that both shapes and helps to explain judicial power, is the long-dominant position of the LDP, which has only twice been out of power since 1946 and only then for short periods. 162 This dominance means that the LDP has appointed almost all members of the SCJ. Moreover, because (unlike in India) there is no longstanding practice of nonpolitical appointments, prime ministers have complete discretion on whom to appoint and have mostly exercised it in favor of party loyalists, typically either from the hierarchical, civil service judiciary or the ranks of senior government lawyers. 163 Although there is a convention for the Chief Justice to recommend replacements, the recommendations-if accepted-are usually of those not expected to be a source of concern or independentminded action. 164 As noted above, by appointing justices at a relatively advanced age, usually only five or six years before their mandatory retirement, LDP prime ministers have further enhanced their political control and manipulation of the SCJ. To the extent the system seeks independentmindedness on legal/constitutional issues, it is mostly conducted within the executive branch by the Cabinet Legislation Bureau (CLB), an expert source of legal counsel broadly modeled on the Conseil d'État in France. 165 The CLB has largely displaced the SCJ as the primary interpreter of the Constitution, for the SCJ usually defers to its view, perhaps reflecting a larger political/legal cultural preference for bureaucratic professionalism rather than judicial power.
In sum, on paper, the textual provisions establishing and empowering the SCJ provide little basis for predicting its actual position in the Japanese constitutional system. Although its conservatism can be exaggerated, neither its own judicial practice nor constitutional practice more broadly afford it a particularly consequential role in the resolution of significant issues. This overall weakness of the SCJ stems from the juxtaposition of the relatively low status of the ordinary judiciary with decentralized judicial review, and especially from the political context of a dominant party without constitutional or other effective protection for impartial judicial appointments, rather than lack of legal powers or deliberate design choice.
VI. CONCLUSION
This Article has argued that the proper measure of the power of a constitutional court is its consequential nature as an institutional actor in terms of constitutional and policy outcomes, relative to the other institutional actors in that polity. Although more diffuse and harder to quantify, this conception of judicial power is more inclusive and realistically nuanced than commonly employed uni-dimensional alternatives such as international influence or strike-down rate. The consequential nature of a constitutional court is a function of three broad categories or types of variable: formal rules and powers; legal and judicial practice; and the immediate political context in which it operates. Through a process of mutual interaction, each of these importance of the dominant position of the LDP in understanding-functionally-"weak-form" judicial review in Japan).
164. See Law, supra note 5, at 1550−51 (discussing recommendations by the Chief Justice). 165. Sometimes the government does not seek an independent view, as when it essentially bypassed the CLB in order to "reinterpret" Article 9 as permitting collective self-defense by Cabinet resolution in July 2014. three helps to shape and constitute the more specific components of a court's institutional power, which include the nature, scope, and content of the constitution it enforces, the jurisdictional and remedial powers it has and employs, the ease or difficulty of constitutional amendment, and its composition and tenure. As we have seen, following Brinks and Blass, 166 these multiple components of judicial power can usefully (although somewhat underinclusively) be grouped into autonomy and authority, but the extent of a constitutional court's autonomy and authority is the product of all three broad categories.
Sometimes a particular factor that helps to shape the extent of a constitutional court's autonomy or authority-and hence its power-also helps to explain it. For example, the LDP's ability as a dominant party to control appointments to the SCJ both reduces its autonomy and partly explains its weakness as a constitutional court. Here, political context overlaps as both an evidentiary and an explanatory factor, so there is certainly no watertight, mutually exclusive division between the two. But, as we have seen, legal culture also contributes a separate, more wholly explanatory reason for the weakness of the court and the infrequent use of its powers. Moreover, the role of politics is not always as direct and immediate, so as to enhance or reduce the power of a court, but is frequently more genuinely contextual and explanatory in terms of creating or limiting opportunities and political space for a constitutional court. Measurement and explanation are more fully and uniformly distinct tasks when we ask, not about why a constitutional court fails to use or rarely uses its granted powers (as this also implicates the extent of its autonomy/authority and whether it can be considered a powerful court), but such questions as, for example, why a given court's power has changed over time. The broad categories of explanatory factors suggested are deliberate constitutional design choices, legal culture, and more general political context. This Article has the fundamentally second-order goal of helping to advance and refine a framework for thinking about the cluster of issues that involve or engage with notions of the power or strength of constitutional courts. As such, and notwithstanding its two case studies, it necessarily paints with a broad brush. If it succeeds in moving the ball forward at all, this will be through future fine-grained studies that, by telling us more about either particular (evidentiary or explanatory) factors or particular courts, fill in more of the details of the picture sketched here.
